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Designs may be protected by different and overlapping intellectual 

property rights: trademark rights, copyright, patent

A design may well be considered also as a creative product endowed
with an artistic value

→ Therefore eligible for protection under copyright law
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Registered designs are infringed whether or not there was deliberate
copying

No need for registration or formalities.

Copyright protection extents to 70 years after the death of the author
of the design.Design & 

Copyright
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Cumulative protection of designs under Copyright law is available;

No overarching EU regulation on Copyright;

Requirements for accessing copyright protection are determined by
each single EU Member State (art. 96 (2) CDR).
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“A design protected by a Community design shall also be eligible for
protection under the law of copyright of Member States as from the
date on which the design was created or fixed in any form”

Extent and conditions under which such protection is conferred (e.g. level of
originality required) is to be determined by each Member State.

Art. 96 (2) CDR
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That is → no design should be denied copyright protection for the
sole reason that it has been registered - or availed* of the protection
conferred to - designs.

* it is conceivable that copyright protection for works which may be

unregistered designs could arise under other directives concerning
copyright, in particular Directive 2001/29, if the conditions for that
directive’s application are met, a matter which falls to be determined
by the national court.
(C-168/09 Flos v Semeraro)
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Italy: works of industrial design are protectable by the
author's right provided they have a "creative character" and
an "artistic value”

The Italian Supreme Court recognized that the sole fact that a
product is being produced on a large scale does not affect its inner
artistic value (whenever there is some) and therefore admitted its
protection under Copyright law. (Cass. 7477/2017)
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(i) Creative Character
Consistent case-law clarified that the concept behind the
“creative character” “does not correspond with that of an
original and absolutely novel creation, but it represents the
objective product of the expression of the personality and
individuality of its author”. (Cass. 14365/2018)
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(ii) Artistic value
On this issue, Italian Courts have worked out a set of
parameters that consist in a historical assessment, that looks
to the way a product of craftmanship has been regarded by
the community after its creation at the hand of its author
(Cass. 23292/2015).
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These are the aspect Courts must look into when
assessing artistic value, in particular if the
product/item:
• has been awarded prizes of recognitions based on its

aesthetic and artistic qualities;
• has been displayed in museums or art galleries or

published on art magazines and the like;
• has been traded in the art market acquiring value over

time;
• has been created by a well-known and recognized artist

(this latter parameter must be considered although
carefully).

DESIGNS & 
COPYRIGHT



emlex

In the end, Courts’ criteria allow industrial products to
access copyright law protection when they stop being
simple objects, tools or instruments and - by the way
they are used and eventually regarded - they become
art.

e.g. Vespa (Court of Turin 1900/2017) or Moon Boot
(Court of Milan 493/2021)
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Cofemel Case C-683/17
Does the interpretation by the ECJ of Article 2(a) of
Directive 2001/29/EC preclude restricting the
protection under copyright law only to those industrial
designs and works of design that show an enhanced
artistic value, in addition to what is normally required
of other categories of works?
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Advocate General’s Opinion

Strict application of copyright law can prevent the risks
of cumulative protection:

Copyright and objectives and mechanisms

EU copyright law protects works that reflect an
intellectual creation of its author and the subject
matter at issue has to be identifiable with sufficient
precision and objectivity.

In his opinion: an added artistic character is not
required for copyright protection of utilitarian design

Cofemel Case C-
683/17
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The CJEU’s decision

The Court returns on the definition of “work”
under art. 2 let. a) of Directive 2001/29/CE,
confirming that for a work to qualify for
protection under EU copyright law, two
conditions must be satisfied:

• Existence of ..an original subject matter
(it is the author’s own intellectual
creation);

• The subject matter is identifiable with
sufficient precision and objectivity.

Cofemel Case C-
683/17
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The CJEU’s decision

As opposed to the Advocate General, no specific statement was made by the
Court as per the admissibility of an additional requisite (i.e. the enhanced
artistic value) for protection of industrial designs and works of design.

Nonetheless, the Court clarified that:

when the creation of an object is determined by technical
considerations, rules or other constraints that leave no room for creative
freedom, the requirement of creativity necessary to be able to constitute
a work of art is no longer fulfilled;

Aesthetic is irrelevant: “the aesthetic effect that may be produced by a
design is the product of an intrinsically subjective sensation of beauty
experienced by each individual who may look at that design.
Consequently, that subjective effect does not, in itself, permit a subject
matter to be characterised as existing and identifiable with sufficient
precision and objectivity”.

Cofemel Case C-
683/17
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